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IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM 

 

 

PRESENT:-  N. AKHTAR, AJS  

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Special (POCSO) Case No. 09 of 2018. 

U/s. 6 of   

Protection of Children from Sexual Offences Act, 2012. 

 
State of Assam 

 
-Vs-  

 
Sri Sarat Nath 

 

FOR THE PROSECUTION :-  Mr. S.K.Moitra, Special PP. 

FOR THE DEFENCE  :-  Mr. B.K.Basumatari, Advocate. 

EVIDENCE RECORDED ON :-  05.08.19, 24.10.19, 07.04.21 and 

16.09.2021. 

ARGUMENTS HEARD ON :-  06.10.2021. 

 JUDGMENT DELIVERED ON   :-   21.10.2021. 

 

JUDGMENT 
 

1. The case of the prosecution in brief is that the accused above-named 

used to have physical connection with the minor daughter (Hereinafter 

referred to as “Victim”) of the informant for several months since the 

date of lodgment of the FIR as a result of which, she became pregnant 

and on 04.02.2018, she delivered a girl child in the Tezpur Medical 

College and Hospital. Hence, the FIR was lodged.  
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2. Based on the said FIR, a case being Thelamara PS Case No. 25/2018 

U/s 376 IPC read with Sec. 6 of the POCSO Act, 2012 was registered. 

The accused was arrested and forwarded to court. The PO was visited 

and the witnesses were examined. The victim was also sent to court for 

having her statement recorded U/s 164 CrPC. After thorough 

investigation, police however, laid Final Report due to deficient evidence 

collected during investigation.  

3. Notice was issued to the informant pursuant to the submission of the 

Final Report and the informant had raised objection against the Final 

Report. My learned predecessor had then, examined the informant and 

the victim as CW1 and CW2 and the Final Report was not accepted. 

Cognizance was taken against the accused U/s 4 of the POCSO Act and 

summons was accordingly issued to the accused vide order dated. 

29.09.2018.  

4. The accused appeared in the court. Copies were furnished to him and 

upon hearing, a formal charge U/s 6 of the POCSO Act has been framed 

and read over and explained to the accused to which, he pleaded not 

guilty and claimed to be tried. 

5. The trial commenced and the prosecution has examined altogether 5 

(Five) witnesses including the victim and the investigating officer. On 

closure of the prosecution evidence, the accused was examined U/s 313 

CrPC. Defence adduced no evidence. At the end of the trial, arguments 

were heard. 

                               POINT FOR DETERMINATION 

 Whether the accused person on or about 2017 since prior to the 

month of June, committed penetrative sexual assault on the victim 

(aged about 13 years) and made her pregnant as a result of which 

she gave birth to a girl child and thereby the accused committed 

an offence U/s 5 (j) (ii) of the POCSO Act punishable U/s 6 of the 

POCSO Act, 2012? 
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DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

6. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant to the issue in hand. 

7. Before going further, it is worthwhile to indicate here that this is a case 

with an allegation of commission of an offence U/s 5 (j) (ii) of the 

POCSO Act which is punishable U/s 6 of the Act. It would therefore, be 

pertinent to point out here that in the case of  BHUPEN KALITA VS 

STATE OF ASSAM, reported in 2020 (3) GLT 403 it was observed 

that in a case under POCSO Act, the prosecution is required to prove 

some foundational facts not beyond reasonable doubt but by 

preponderance of probability and once the foundational facts are 

proved by the prosecution, the presumption U/s 29 of the POCSO Act 

gets triggered and it then becomes the duty of the defence to rebut the 

presumption so raised against him. It was also held that the defence 

can either adduce defence evidence or can discredit the prosecution 

witnesses by cross-examining them or it can also otherwise bring 

materials on record to show that the case of the prosecution is 

improbable. If the defence thus, succeeds in probabilizing the plea of 

the defence, the presumption U/s 29 of the Act stands rebutted. The 

relevant observations are as follows: 

“If the prosecution is successful in establishing the 

foundational facts and the presumption is raised 

against the accused, the accused can rebut the 

same either by discrediting the prosecution 

witnesses through cross-examination or by 

adducing his own evidence to demonstrate that the 

prosecution case is improbable based on the 

principle of preponderance of probability.”      
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8. Now, based on the facts and circumstances and the allegations brought 

in this case, the foundational facts which the prosecution would be 

required to prove in this case are as follows: 

1) That the victim was a child below eighteen years of age, and 

2) That the accused had committed penetrative sexual assault on 

the victim, and 

3) That as a result of the said penetrative sexual assault, the victim 

became pregnant. 

9. In order to prove the above foundational facts, the prosecution has 

examined a number of witnesses. As far as the age of the victim girl is 

concerned, it is true that the prosecution has not led any documentary 

evidence to prove her age. But it is also true at the same time that the 

court ought not to insist on production of documentary evidence in all 

cases. Proof of age is a question of fact which may be decided in a case 

on the basis of the oral testimony also in the absence of any other 

evidence. In the present case, it will be seen that the FIR which is Ext-3 

clearly states that the victim was 13 years of age at the time of the 

alleged incident. The FIR was lodged by the natural mother of the 

victim who was also examined by the prosecution as PW1 (Smti. Jonaki 

Bhumij). She had also clearly stated in her evidence that at the time of 

the incident, her daughter was 13 years of age. Thus, the evidence of 

PW1 as regards the age of her daughter is fully corroborated by the 

FIR. This apart, while the evidence of PW1 as regards the age of the 

victim was not challenged while she was cross-examined by the 

defence. Even not a single suggestion was also given denying the age 

of the victim girl. Now, it must be kept in mind that a parent is the best 

person to speak about the age of his or her children and therefore, 

unless contrary is proved by the defence by bringing cogent materials 

by way of cross-examination or otherwise, there is no reason to reject 

the oral testimony of the parent as regards the age of his or her child. I 
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am therefore constrained to hold that the victim girl was below 18 years 

of age at the time of the alleged incident.  

10. Coming to the next foundational fact, it must be noted at the outset 

that PW1 stated in her evidence that after attaining puberty, she 

continued her studies and during the time of her examination, she 

complained of stomach pain. Then, she was taken to doctor and upon 

examination, the doctor told that the victim girl was pregnant. Then, on 

being asked, the victim told her mother that she became pregnant 

through the accused. She also told PW1 that the accused raped her on 

three occasions while the victim visited his shop.  

11. PW3 (Smti. Anu Borah) has deposed in her evidence that at the time of 

the incident, she was working as PLV at the District Legal Services 

Authority, Tezpur at TMCH. One day, while she was in the legal cell, she 

heard a hulla at the ground floor. When she reached the ground floor, 

she found that a minor girl had given birth to a child. On being asked 

by PW3, the victim told her that accused Sarat Nath who owned a shop, 

established physical relationship with her and raped her on several 

occasions when she visited his shop. It is thus clear that PW1 and PW3 

are only reported witness and they were reported about the alleged 

incident by the victim girl. Therefore, unless the evidence of the victim 

appears to be trustworthy, the evidence of PW1 and PW3 would 

assume no significance in law.  

12. It is pertinent to point out here that in a case of sexual assault, the 

evidence of the victim girl is of paramount importance. A conviction can 

be recorded on the sole testimony of the victim provided her evidence 

is free from any blemish, clinching in nature and inspires confidence of 

the court. In the instant case, the victim has been examined as PW2. 

She has deposed in her evidence that one day, she went to the shop of 

the accused situated near her house. The shop had two rooms. The 

accused took her to the store room, took off her wearing apparels and 
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raped her. Thereafter, he raped her on seven different occasions. As a 

result of the said sexual connection, the victim became pregnant but 

she could not perceive her pregnancy. One day, she felt stomach pain 

and she was taken to hospital by her mother. The doctor examined her 

and told that she was pregnant. Eventually, she had given birth to a girl 

child. Her mother lodged an FIR and she had also given her statement 

in the court which is Ext-1.  

13. It is to be noted here that during investigation, the investigating officer 

PW5 (Sri Gokul Sonowal) had got the DNA sample of the victim, her 

child and the accused collected and the same were also sent for 

forensic examination. Subsequently, he collected the DNA Test Report 

and based on the said report and other evidence collected, the 

investigating officer had submitted Final Report in the case opining that 

there was no positive prima-facie case against the accused.  

14. The prosecution has also examined PW4 (Dr. Manalisha Choudhury) 

who is a senior scientific officer in the Directorate of Forensic Science, 

Kahilipara, Assam. Her evidence goes to show that on 21.02.2018, she 

was working in the DNA Typing Unit of FSL, Kahilipara and she received 

a parcel from SP, Sonitpur in connection with Thelamara PS Case No. 

25/2018 U/s 376 IPC read with Sec. 6 of the POCSO Act, 2012. The 

parcel consisted of three exhibits enclosed in three separate vials in a 

thermos flask containing ice which were sealed.  

15. PW4 has further deposed that she marked the vials containing blood 

sample for DNA Testing as follows: 

 Blood of the victim girl was marked as Ext. No. DNA 1516/18 

 Blood of the girl child of the victim was marked as Ext. No. DNA 

1517/18 and, 

 Blood of the accused marked as Ext. No. 1518/18. 
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16. After examination, PW4 has opined in her report that the DNA profile 

marked as DNA 1516/18 was matching with DNA 1517/18 but the DNA 

1517/18 did not match with 1518/18. Thus, it has been clear that the 

DNA profile of the victim girl matched with the DNA profile of the girl 

child but the DNA profile of the accused did not match with the DNA 

profile of the girl child. 

17. It is by now, well settled by a catena of judicial pronouncements that 

the DNA test is almost a confirmatory scientific procedure for 

ascertaining the connection between the accused and a child born out 

of an illicit sexual connection and therefore, this is now widely used as 

an effective tool during investigation of cases involving sexual assault 

and rape in order to ascertain the culpability of the accused.   

18. In the case of Nandlal Wasudeo Badwaik Vs Late Nandlal 

Badwaik and Anr, reported in (2014) 2 SCC 576, it was held by the 

Hon’ble Apex Court as follows: 

“We may remember that Section 112 of the 

Evidence Act was enacted at a time when the 

modern scientific advancement and DNA test were 

not even in contemplation of the Legislature. The 

result of DNA test is said to be scientifically 

accurate. Although Section 112 raises a 

presumption of conclusive proof on satisfaction of 

the conditions enumerated therein but the same is 

rebuttable. The presumption may afford legitimate 

means of arriving at an affirmative legal 

conclusion. While the truth or fact is known, in our 

opinion, there is no need or room for any 

presumption. Where there is evidence to the 

contrary, the presumption is rebuttable and must 

yield to proof. Interest of justice is best served by 

https://indiankanoon.org/doc/817818/
https://indiankanoon.org/doc/817818/
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ascertaining the truth and the court should be 

furnished with the best available science and may 

not be left to bank upon presumptions, unless 

science has no answer to the facts in issue. In our 

opinion, when there is a conflict between a 

conclusive proof envisaged under law and a proof 

based on scientific advancement accepted by the 

world community to be correct, the latter must 

prevail over the former…………………………..The 

husband’s plea that he had no access to the wife 

when the child was begotten stands proved by the 

DNA test report and in the face of it, we cannot 

compel the appellant to bear the fatherhood of a 

child, when the scientific reports prove to the 

contrary. We are conscious that an innocent child 

may not be bastardized as the marriage between 

her mother and father was subsisting at the time 

of her birth, but in view of the DNA test reports 

and what we have observed above, we cannot 

forestall the consequence. It is denying the truth. 

“Truth must triumph” is the hallmark of justice. 

19. It is thus, clear that the DNA test report being a clearer and accurate 

report based on based on advanced scientific methods, the same must 

receive primacy over any other evidence to the contrary. Now, coming 

to the case in hand, it will be seen that PW2 being the victim has 

deposed that the accused had raped her once while she visited his shop 

and therefore, on seven different occasions, he did so as a result of 

which, she became pregnant and gave birth to a girl child. The DNA 

report on the contrary showed that the accused was not the father of 

the girl child as there was a mismatch of DNA between the accused and 

the girl child. Thus, clearly the oral testimony of the victim girl has been 
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completely belied by the DNA evidence on record. There is therefore, 

no room for any conclusion that the accused was responsible for the 

pregnancy of the victim girl.   

20. It is also to be noted here that the evidence of the victim can be 

broadly divided into two parts. In the first part, she had stated that the 

accused had established physical connection with her more than once 

and in the second part, she had stated that she became pregnant 

through the accused. That she became pregnant through the accused is 

already belied by the DNA evidence. Therefore, as far as the second 

part is concerned, there is a falsehood in her evidence. But there is still 

a room for an argument that there may be some element of truth in the 

first part. I have considered this aspect as well. I am also alive of the 

law that it is the duty of the court to separate the chaff from the grain 

in an appropriate case where such separation is possible. But in the 

instant case, upon consideration of the entire evidence of PW2, I am of 

the view that the truth if any, is so inextricably mixed with the 

falsehood that a separation of the same is impossible and as such, the 

entire evidence of the victim is liable to be rejected lock, stock and 

barrel.  

21. There is yet another aspect of the evidence of the victim girl. She has 

deposed in her cross-examination that she did not raise any alarm when 

the accused committed rape on her. It is further clear from her 

evidence that the accused had sexual connection with her more than 

once. She had herself stated that the accused did so nearly on seven 

occasions. She did not complain anybody about such an act of the 

accused. She even did not tell anything to her mother. It is only when 

her pregnancy was detected after around six months, she narrated the 

whole story to her mother. Thus, the conduct of the victim appears to 

be quite unnatural and highly improbable. She was a girl of around 13 

years of age at the time of the alleged incident. There is also nothing in 

her evidence to show that the accused had in any way, threatened her 
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not to disclose the incident to anybody. She was apparently under no 

pressure of fear or threat. So, it is not comprehensible as to why she 

chose to remain silent for about six months after the alleged incident till 

she became pregnant. There is no explanation offered by the 

prosecution to answer all these questions. So, it must be held that the 

conduct of the victim girl is absolutely unnatural and highly improbable 

and as such, her entire evidence is bound to be clouded with serious 

suspicion and hence, cannot be acted upon. 

22. Coming to the third foundation fact, it will be seen that there is 

clinching evidence on record to show that the victim became pregnant 

but there is no clinching and trustworthy evidence to show that she 

became pregnant through the accused. There is definitely another fold 

of the whole story but this court is only seized with the question of 

culpability of the accused in this case and none else.  

23. Thus, it would be seen from the aforesaid discussions that the 

prosecution has failed to prove the very foundational facts which are 

required for holding the accused guilty of the offence charged. Thus, 

since the foundational facts itself remain unproved which is a 

precondition for raising the presumption U/s 29 of the POCSO Act, no 

presumption of guilt can be raised against the accused in the light of 

the observations made by the Hon’ble Gauhati High Court in the case of 

BHUPEN KALITA (Supra).  

24. In the result and for the discussions made hereinabove, I am 

constrained to hold that the prosecution has failed to prove the case 

against the accused beyond all reasonable doubts. The accused is not 

found guilty of any offence as charged and as such, he is 

acquitted of the charge and set at liberty forthwith. 

25. I would fail in my duty if I do not address the fact that the victim girl 

herein was aged about 13 years at the time of the alleged incident. She 

became pregnant and gave birth to a girl child at such an age. There is 
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no dispute to the aforesaid facts. It is true that there is deficient 

evidence with regard to the culpability of the accused in this case and 

therefore, he has been acquitted. But I cannot lose sight of the fact that 

there was a culprit who made her pregnant and eventually, she gave 

birth to a girl child. There may be a variety of reasons for which the 

original culprit could not be brought to book. But the fact remains that 

the victim must have suffered serious mental trauma for whatever had 

happened to her. She is, broadly speaking, a victim of circumstances 

around her and therefore, in my considered opinion, she is entitled to 

an adequate compensation in this case. So, considering all the relevant 

legal provisions, I call upon the District Legal Services Authority, Tezpur 

to award a suitable compensation to the victim girl under the relevant 

provisions of POCSO Act, 2012 and the Rules made thereunder. It is 

accordingly recommended.       

26. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

27. Also forward a copy of the judgment to the Secretary, DLSA, Tezpur for 

doing the needful as indicated above.  

  Given under my hand and seal of this court on the 21st 

day of October/2021. 

 

Typed and Corrected by me:                  

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 

 
APPENDIX 

 

PROSECUTION WITNESSES:  

PW1 (Smt. Jonaki Bhumij) 

PW2 (Victim/Name withheld) 

PW3 (Smt. Anu Borah) 
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PW4 (Dr. Manalisha Choudhury) 

PW5 (Gokul Sonowal) 

PROSECUTION EXHIBITS: 

Ext-1: Statement U/s 164 CrPC of the Victim girl. 

Ext-2: DNA Report.  

Ext-3: FIR 

Ext-4: Sketch Map. 

Ext-5: Final Report. 

DEFENCE WITNESSES: 

NIL 

DEFENCE EXHIBITS: 

NIL. 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 


